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The purposs of this memorandum is to reaffirm Office of Adrinistrazive
Hearings' {(ORH) policy on the developrment of an adequate hearing record and
related matters. Portions of this memorandum were addressed previcusly in my
menmorandum of May 1, 1991, concerning policy clarifications. These guideline:
are premised upcn the recognitior that each case is unigue and sust be
addressed in accordance with its particular circumstances. Administrative
hearangs are designed as a means of efficiently resolving disputes between the
parties in a fundamentally fair manner. The State Adminiscrative Procedures
Act, federsl and Departmental regulations contain procedural provisions which
sddress fundamental fairness. Bearing in mind that administrative hearings
require less procedural and evidertiary rigor tharn civil courts, these
guidelines are intended to provide hearing officers with illustrative
instructions for ensuring fundamertal fairaess.

ANADEQUATE NOTICES

The content requirements for rotices of intent set forth in Part 3352
relflect concern for appellants' due process rights. Where a hearing iavolves
4 notice of intent, the hearing officer must review the sufficiency of the
notice to assess whether it complies with regulatory raquirements and whether
any deficiencies in the notice impinge on the appellant's due process rights.
This assesement must include ccnsideration of the notice's deficiencies, the
issues for review, the appellant's circumstances, and the need to direct
specific relief. Thiz assessmert should be conducted on the record and, vhere
appropriace, reflected in the decision. The hearing offiser mwust determine

"whether to find a notice void, require the social services district to provide
additional infcrmation, Or grant & recess or adiournnent on the appsllant's
bahalf.

In evaluating the adaguacy of & notice, the hearing officer should
consider if the appropriats notice was sent and if the explanation of the
district's interded action, cortained in the netice, is understandable by the
particular arpellant. A notice that fails tc provide any reason or
explanation for an intended action is void. A rotice that cites the wrong
regulatzion as justification for the inrended action ¢z an unclear explanation,
while deficient, may or may nct be void. 1In every case invelving a deficient
notice, the hearing officer must ensure that the deficieacy does not result in
harm to the appellant.



ANTRODUCTION OF DOCUMENTS

When documents are introduced at & hearing. by the agency or by the
appellant, it is important that they be identified, marked, and vaerbally noted
as they are entered intc the record. Rach page of the agency's pPacke: should
be marked in case the pagss should become separated. (The exhibit letter eor
number should be the gnly mark made on a gubmitted document; ary other
notations made by the hearing cfficer serve only to compromise the integrity
of the document). The hearing cfficer should ensurs tha® all parties have had
an opportunity to ses the documents introduced befors proceeding. Where cthe
documents have not been seen previousiy, a brief recess or an adjournment may
be necessary, &s the hearing officer desms appropriate. This approach ias
limited in New York City by the decision in Rivera. wvhich requires that if
documents or evidentiary packages are rot sent cut timely where requested, the
notice of iptent must be withdrawn.

The hearing officer also should ensure that the appellant is given a
reasonable cpportunity to question the agency representative concerning any
documents that the social services district seeks to introduce, and to state
any objecticns to the introduction of such evadencea. The sgency also should
be given the cpportunity to Qquestion the appellant concerning any documsnts
introduced by the appellant at the hearing.

REVELOPING THE REGORD

While it can ke difficult to focus on its importance in light of heavy
calendar assigrments, the development of a complete record is sn essential
elament of the hearing officer's responsibilities. 1In sddition te the formal
antry of documents discussed above, the hearing officer must xek guestions, if
necessary, to complete the recerd, particularly where the appellant
demonstrates difficulty or inability to questior a witness. (See 183 NYCPFR
§353-8.¢§). Tkis may involve the questioning cf either party teo slicit
information that may not have been volunteered due te & lack of understandirg
of its relevance.

The hearing officer must alsc consider adjourning or recessing a hearing
where, in the judgmen: of the hearing cofficer, it would be prejudicial to the
due process rights ¢f the parties to go forward with the hearing on ths
#cheduled hearing date. For exampie, an adjournment may be granted for an
appellant to obtain additional relevan: supperting documnentation, whers ths
hearing officer determines that there was a good reason for the appellant's
failure to produce it at the hearing on the first scheduled date. Tils may
include situations where it is found that an appellant did not know that a
particular type of document would have an effect on the ocutcome of the
Bearing. Wher such an adjournment is granted and it appears that the
appellant is uncertain as to exactly what docuvwents are needed, the hearirng
officer should make clear tc the appellant what types of documents would be
preferred forms of evidence irn a particular case.



BURDEN OF PROOF

10 NYCRR §358-5.% provides that the social services agency has the
burden of estalblishing that its determination was correc: where the isaue for
the hearing involves the discontinuance, reduction or suspension of bensfits
or services. To mest its burden of proof, the agency must establish facts in
support of the basis for the action as s:ated in the notice of discontinuance
or reduction. For example, where ths agency has determined to impose a
sanction for failure to comply with vork rules, the agency must produce
evidence establishing the elements of the appellant's willful failure to
cooperate without good cause, or its datermination cannet be affirmed.

The burden is on the appellant to establish that a denial of benefits was
incorrect, or that the benefit level determined by the agency is inadequate.
When an appellant claims, for instance, that his or her benefits bBave been
inadequate for a leng period of time (e.g.., "since 1992"), the appellant
should be questioned as to exactly how the assistance was inadequate, rather
than regquiring the agency to establish that it was.

SRERIBILITY

When a decision turns on the credibility of the appellant, the basis for
the determination should be included in the decision as specifically as
possible. For example, if the appellant's testimony is found to be vague and
inconsistent, some explanation should be included te explain why it is so
found. Please note that the lack of documentary evidence is not a per g¢
basis for finding an appellant's testimony incredible. A bearing officer may
find uncorrcborated tastimony te be credible, especially where it is found to
be uncontradicted or internally coasistent.

OTHER CONCERNS

Hearing officers must always demonartrate appropriate demeanor and
maintain, and appear to maintain, their impartiality prier te, during, and
after hearinga. This includes ave:ding ex-parte conversaticns with either the
agency or the appellant, or suggesting to the parties how the case may be
decided. Off-tha-record discussions should also be avoided; where such
discussions do take place, & precise summary of the coaversation should be
stated for the record, and agreed upoan by the parties, before proceeding. A
simpler method would be to leixve the tape recorder running at all times.
Cassette tapes are cheaper than litigacion losses due to incomplete records,
and no time need be spent summarizing off the record activity.

RJH:bhp

cc: John E. Robitzex
Bsbastian Addamo



